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United States Court of Appeals for the 

District of Columbia 

— 

No. 6484. i 

Isidor Alper, Plaintiff in Error, 

vs. 

Republic Investment Company, a Body Corporate. 


1 In the Municipal Court of the District of Colombia. 

A10527. 

Republic Investment Company, a Body Corporate, 

Plaintiff, 

vs. 

Isidor Alper and Rosa Alper, Defendants. 

■ 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned the following 
papers were tiled and proceedings had, in the above-entitled 
cause, to wit: 

2 Declaration. 

Filed May 14,1934. ! 

The Republic Investment Company, a body Corporate, 
sues the defendants, Isidore Alper and Rosa Alper, for that 
heretofore, to-wit, on May 25, 1931, the said defendants by 
their certain promissory note, a copy of which is hereto at¬ 
tached under caption, “Bill of Particulars,” did promise to 

1—6484a 



1 ISIDOR ALPER VS. REPUBLIC INVESTMENT CO. 

pay to the order of Benjamin L. Tepper, the sum of Fifteen 
Hundred Dollars ($1,500.00), in monthly installments of 
Forty Dollars ($40.00) or over, as set out in said promis¬ 
sory note, together with interest at the rate of (A///c per 
annum. And it was provided in said promissory note that 
upon default in the payment of any one or more install¬ 
ments therein provided for, the holder of the same shall 
have the option of declaring the whole amount of principal 
and interest unpaid at the time of such default, to imme¬ 
diately become due and payable. 

And the plaiptiff herein, through proper endorsement by 
the payee named in said promissory note, did become and 
is now the holder for value, and in due course, of the same, 
and did on to->vit, the 17th day of April, 1934, notify the 
said defendant^ in writing of the default which occurred in 
the payments provided for in said note, and did further no- 
tifv the said defendants that bv reason of such default the 
whole amount Remaining unpaid on said note was thereby 
declared to be due and payable. 

And plaintiff states that the balance due and unpaid on 
said promissory note as of January 18, 1934, is in the sum 
of Eight Hundred and Forty Four Dollars and Thirty Five 
Cents ($844.35). 

Wherefore, plaintiff brings this suit and claims judgment 
against the defendants and each of them in the amount of 
Eight Hundred! and Forty Four Dollars and Thirty Five 
Cents ($S44.35), together with interest thereon from Janu¬ 
ary 18, 1934, besides costs. 

(Signed) BENJAMIN L. TEPPER, 

Attorney for Plaintiff. 


Affidavit of Merit. 

Filed May 14, 1934. 

District of Columbia, ss : 

S. A. Himmelfarb, being first duly sworn upon oath ac¬ 
cording to law deposes and says: That he is Secretary 
and Treasurer of the Republic Investment Company, 
3 a body corporate, plaintiff in the above-entitled 
cause, wherein Isidore Alper and Rosa Alper are 
named defendants; that the Republic Investment Company, 
a body corporate, sues the defendant, Isidore Alper and 
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ISIDOR ALPER VS. REPUBLIC INVESTMENT CO. 


Rosa Alper, for that heretofore, to-wit, on Majr 25, 1931, 
the said defendant by their certain promissory nbte, a copy 
of which is hereto attached under caption, “Bill of Particu¬ 
lars,’ ’ did promise to pay to the order of Benjamin L. Tep- 
per, the sum of Fifteen Hundred Dollars ($1,500.00), in 
monthly installments of Forty Dollars ($40.00) (3r over, as 
set out in said promissory note, together with jinterest. at 
the rate of 6Y>% per annum. And it was provided in said 
promissory note that upon default in the payment of any 
one or more installments therein provided for, ithe holder 
of the same shall have the option of declaring the whole 
amount of principal and interest unpaid at the titme of such 
default, to immediately become due and payable. 

And the plaintiff herein, through proper endorsement by 
the payee named in said promissory note, did bjecome and 
is now the holder for value and in due course of the same, 
and did on to-wit, the 17th day of April, 1934, notify the said 
defendants in writing of the default which occurred in the 
payments provided for in said note, and did further notify 
the said defendants that by reason of such defaulf the whole 
amount remaining unpaid on said note was thereby declared 
to be due and payable. 


unpaid on 
In the sum 


And plaintiff states that the balance due and 
said promissory note as of January 18, 1934, is 
of Eight Hundred and Forty Four Dollars and Tfhirtv Five 
Cents ($844.35). 

Wherefore, plaintiff brings this suit and claims judgment 
against the defendants, and each of them, in the amount of 
Eight Hundred and Forty Four Dollars and Thirty Five 
Cents ($844.35), with interest thereon from the l}8th day of 
January, 1934, exclusive of all set-offs and just grounds of 
defense, besides costs. 

(Signed) S. A. HIMELFARB. 


Subscribed and sworn to before me this 2nd day of May, 
1934. 

(Signed) MAY E. NEFF, 

Notary Public , D. C. 


(Here follows photolithograph, side folip 4.) 
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O 


First Plea. 


Filed June 28, 1934. 

Xow come the defendants, Isidor Alper and l\osa Alper, 
and for plea to plaintiff's declaration tiled herein, say that 
they deny they are indebted to the plaintiff in the sum 
of $844.35; that they deny having received the considera¬ 
tion set forth in the note, a copy whereof which is shown 
on plaintiff's Bill of Particulars filed herein, the same 
which is in the sum of $1,500.00, but say that exclusive of 
the rate of interest named in said promissory note at GVL> 
per cent, they were charged a further and usurious rate 
of interest bv deducting from said face amount of note 
in the sum of $1,500.00 the sum of $325.00 in violation of 
the usurv laws established in the District of Columbia. De- 
fendants deny that plaintiff is a holder in due course of 
said note, and say that plaintiff was from the inception of 
said note, and now is, the real owner thereof. 

(Signed) PHILIP WAG SEAL, 

Attorney for Defendants. 


Second Plea. 

Defendant, Isidor Alper, for plea to plaintiff’s declara¬ 
tion filed herein, says that he denies he is indebted to the 
defendant in the sum of $844.35 or in any sum whatsoever; 
that he has filed in the Supreme Court of the District of Co¬ 
lumbia a voluntary petition in bankruptcy, and has been 
duly adjudicated a bankrupt; that among other debts he 
has set forth in said petition, the debt represented by the 
promissory note sued for herein; that defendant has been 
duly discharged from all of his said debts. Defendants 
deny that plaintiff is a holder in due course of said note, 
and say that plaintiff was from the inception of said note, 
and now is the real owner thereof. 

(Signed) PHILIP WAGSHAL, 

Attorney for Defendants. 


Affidavit of Defense. 

Filed July 17, 1934. 

District of Columbia, ss : 

Isidor Alper, first being duly sworn, upon oath deposes 
and says that he is one of the defendants named herein and 
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ISIDOR ALPER VS. REPUBLIC INVESTMENT CO|. 

makes this affidavit on his behalf and as well oij behalf of 
the other defendant hereto, Rosa Alperj; that de- 
6 fendant, Isidor Alper, denies he is indebted to the 
plaintiff herein in the sum of $844.35 or any sum 
whatsoever; that defendants denv that they or either of 
them have received consideration in the sum set forth in 
promissory note as shown in plaintiff's Bill of Particulars 
filed herein, the same which is in the sum of $1,500.00, but 
say that exclusive of the interest named in said note at 
the rate of G 1 /** per cent per annum, defendants here 
charged a further and usurious rate of interest dv deduct¬ 
ing from the face amount of said promissory npte in said 
sum of $1,500.00 the sum of $375.00, in violation of the 
usurv laws established in the District of Columbia; that 
the said Isidor Alper has tiled in the Supreme C<j)urt of the 
District of Columbia a petition in voluntary bankruptcy, 
and has been duly adjudged as such, in which petition the 
said Isidor Alper has set forth among other debts, the debt 
represented by the note sued on herein; that the said Isidor 
Alper was duly discharged from all of his said debts in¬ 
cluding the said debt represented by the said promissory 
note sued for here aforesaid. 

(Signed) ISIDOR ALPER. 


Subscribed and sworn to before me this — dalv of June, 
1934. I 


Notary Public. 


Joinder in Issue. 


Filed-, 


The plaintiff joins issue with the defendants j under the 
Pleas filed herein. 


x 




Attorney for Plaintiff. 


7 Minute Entry of Finding for Plaintiff. 

Mins. 8(1, p. 229, January 15, 1935. 

Come now the parties hereto and thereupon this cause 
being heard and submitted the court finds in favor of the 
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plaintiff in the sum of Five Hundred nineteen and 35/100 
dollars ($519.35) with interest from January IS, 1934. 

Minute Entry of Defendant's Motion for Rehearing. 

Mins. 86, p. 238, January 18, 1935. 

Comes now the defendant, Isidor Alper, and tiles herein 
a motion for re-hearing* of this cause. 

Minute Entry Overruling Defendant's Motion for 

Reheariny. 


Mins. 86, p. 254, January 24, 1935. 


Come now the parties hereto and the motion for a re¬ 
hearing filed herein being considered it is ordered that said 

c? c* 

motion be and the same is herebv overruled. Defendants 
duly note an exception. Wherefore, it is considered that the 
plaintiff recover of the defendants the sum of five hundred 
nineteen and 35/100 ($519.35) with interest from January 
18, 1934, and costs and have execution therefor. 


Minute Entry Shoiviny Submission 


of Bill of Exceptions. 


Mins. S6, p. 366, March 11, 1935. 

Come now the parties hereto by their respective attor¬ 
neys of record. Wherefore, the bill of exceptions taken 
at the trial of this cause is submitted to the court to be 
settled. 


8 Minute Entry of Signing and Settling of Bill of 

Exceptions. 

Mins. 91, p. 12. May 1, 1935. 

The court having this day signed the bill of exceptions 
taken at the tr}al of this cause and heretofore submitted, 
now hereby orders the same of record nunc pro tunc. 

.tssiginncuf of Errors. 

Filed May 15, 1935. 

The court erred in finding a verdict for the plaintiff 
against the defendant, Isidor Alper, on the ground that 
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the evidence of partial payments made on th(j note sued 
upon, subsequent to his being adjudged a bankrupt and his 
discharge in bankruptcy, constituted a new pijomise, and 
that it estopped defendant, Isidor Alper, frejm denying 
plaintiff’s claim. 

The Court erred in overruling defendant’s objection to 
the question propounded by plaintiff’s counsel upon his 
cross-examination of the defendant, Isidor Alpbr, relating 
to payments made on promissory note sued ijpon subse¬ 
quent to the filing by said Isidor Alper of his petition in 
voluntary bankruptcy, plaintiff having filed a formal join¬ 
der of issue to said defendant, Isidor Alper’s plea of a dis¬ 
charge in bankruptcy. 

(Signed) * PHILIP WAGS^LAL, 

Attorney for Defendant, 1 sidyr Alper. 

I 

9 In the Municipal Court of the District oi‘ Columbia. 

No. A-10527. | 

Republic Investment Company, a Body Corporate, 

Plaintiff, 

vs. 

Isidor Alper, Rose Alper, Defendants. 

Bill of Exceptions. 

Be it remembered that on December 12, 1934, the above 
entitled cause came on for trial before the Honorable James 
A. Cobb, Judge of the Municipal Court. Evidence was ad¬ 
duced and proceedings were had as follows, that is to say: 

First, counsel for plaintiff in opening statement informed 
the court that plaintiff’s action against defendants, husband 
and wife, was for a balance due on a promissory note in 
the sum of Eight Hundred Fortv-four Dollars and thirty- 
five cents ($844.35). That defendants, in their pleas, make 
no denial of the proper execution of the promissory note, 
and after submitting note in evidence, plaintiff’s counsel 
moved the Court to require defendants to proceed with 
their evidence. Thereupon defendants’ counsel informed 
the Court that defendants did deny plaintiff’s allegation 
that it was a holder in due course of the note sued upon, 
and if that were conceded by plaintiff, defendants had no 
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objection to proceed with their case. The court held that 
the plaintiff made out a prima facie case, and did there¬ 
upon require defendants to proceed with their testimony. 

Second, the defendant, Isidor Alper, to sustain the issues 
on his part, testified as follows: That lie and his wife, Rosa 
Alper, were joint owners of property, 1826 7th Street, 
Northwest: that he conducts a tailor shop and sells sec¬ 
ond-hand clothing” in the store room of said premises. That 
in May of 1931, Harry Himmelfarb, who was known to wit¬ 
ness, had called at defendant’s said tailor shop and in¬ 
quired of him the intended use of the money. That 

10 he informed the said Harrv Himmelfarb that the 

%/ 

money was, to be used to make improvements on said 
property. That the said Harry Himmelfarb replied, “I 
will make the loan to you, and I hope that you will be able 
to repay it.” A promissory note was thereafter submitted 
to witness, made payable to Benjamin L. Tepper (who is 
attorney of record for the plaintiff herein) in the sum of 
$1500.00, payable at the rate of $40.00 a month, together 
with a deed of trust. The following is a copy of said note 
sued upon: 

Given as Deferred Purchase Monev for and Secured bv 

• • 

Second Deed of Trust on Lot 51, Square 417. 

Henry 0. Reiner and Samuel J. Himmelfarb, Trustees. 

Subject to a First Trust for $—, Dated:-, 19—, at 

— c /c Placed by-. 

$1500.00. Washington, D. (\, May 25th, 1931. 

For Value Received. 

We, jointly and severally, promise to pay to the order of 
Benjamin L. Tepper, the sum of Fifteen Hundred Dollars, 
with interest until paid at the rate of 6VL* per centum per 
annum. 

Said principal and interest payable in monthly install¬ 
ments of Forty ($40.00) Dollars (with the privilege of mak¬ 
ing larger payments in any amount), commencing with the 
25th day of June, 1931; thereafter on the twenty-fifth day 
of each and every month after date, until paid; each in¬ 
stallment when so paid to be applied, first, to the payment 
of the interest on the amount of principal remaining un- 
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jicipal, the 
option of 


remaining 


paid, and the balance thereof credited to the prii 
holder of this note being given the privilege and 
declaring the whole principal and interest remaining un¬ 
paid under this note to immediately become due and pay¬ 
able upon default in the payment of any one of' more of 
the installments to become due hereunder and 
unpaid. 

(Signed) Isidor Al^er. 

(Signed) Rosa Alpe|l 

Address: 1826 7th Street, N. W. 

721 Emerson, N. W. 

10193. 

This is to certify that this is the note described in a Deed 
of Trust to the Trustees named hereon, and bearing even 


date herewith. Said Deed of Trust and note lu 
executed in my presence. 


vine: been 


Notary Public . 

Said note is endorsed as follows on the reverse side 
thereof: 

44 without recourse to me.” 

(Signed) 44 BENJAMIN L. TEMPER.” 

After the signing of said note and deed of trust by witness 
and his wife, the witness received the sum oft $1175.00. 
That when a delinquency in payment occurred ill the early 
part of 1933, he, the said Harry Himmelfarb, and his 
brother, Sol Himmelfarb (also an officejr and di¬ 
ll rector of plaintiff corporation) called atj witness’s 
said tailor shop and made demand for! payment. 
That the original file containing bankruptcy proceedings 
numbered in Bankruptcy No. 2642, filed in the 
Court of the District of Columbia on the 7th day 
her, 1932, were next shown to witness. That witness iden 
lified his signature appearing on said petition ant| on sched 
ule of debts, wherein the said note was listed ^imong his 
then secured creditors on Schedule A-2 in the 
Harry Himmelfarb, 908 Farragut Street, northw 
said file was thereupon submitted and received in 
which included the order passed by said Bankruptcy Court 
dated the 19th day of March, 1932, discharging witness 


Supreme 
of Decem- 


name of 
est. That 
evidence, 
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from his debts. That defendant's said property had been 
foreclosed under a prior deed of trust. 

Third, upon cross examination, the said witness, Isidor 
Alper, was asked if he did not receive letters from plain¬ 
tiff requesting payment in arrears. Witness answered, 
“Yes.” Witness was next asked if he did not at the time 


he tiled his petition in bankruptcy, state to S. A. Ilimmel- 
farb that though he was going through bankruptcy, it would 
make no difference as far as his debt to him was concerned, 


and that he would make payments thereon, to which ques¬ 
tion counsel for defendant objected on the ground that 
plaintiff was precluded from attempting to establish a new 
promise without having pleaded the proposed grounds 
thereof by replication or other pleading: that the plaintiff 
had filed a formal joinder of issue to defendant’s plea of a 
discharge in bankruptcy. The Court overruled said objec¬ 
tion and an exception was duly noted and allowed: where¬ 
upon the witness replied that he had told Harry Himmel- 
farb and his brother, Sol Himmelfarb, of his going into 
bankruptcy but denied that he had made any promise to 
continue payments on the note. Witness was then asked by 
counsel for plaintiff if payments had not been made subse¬ 
quent to his filing petition in bankruptcy and his discharge 
therefrom. Whereupon counsel for defendant objected to 
the question on the same ground as above set forth, and on 
the further ground that the question was immaterial 
12 and irrelevant because he did not believe that subse¬ 


quent payments made after discharge in bankruptcy 
constituted a new promise. The objection was overruled 
and an exception was duly noted and allowed. Whereupon 
the defendant answered that there were payments made 
subsequent to and pending his said discharge. 


And this being in substance all the evidence given in the 
case, the Court found that usury in the sum of $325.00 was in 
fact extracted by plaintiff from defendants, and rendered 
judgment against both defendants in the sum of $519.‘>."), 
constituting the amount sued for less said usurious amount. 
That the finding against defendant, Isidor Alper was based 
upon the ground that payments made upon said promissory 
note during the pendency of the bankruptcy proceedings 
and subsequent to said discharge constituted a new prom¬ 
ise and was therefore estopped from claiming against pay¬ 
ment on balance of note less usurious finding. 
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I, James A. Cobb, Judge of the above named court, who 
presided at the trial of the above entitled cause, after due 
notice being given to the defendant, have settled and ap¬ 
proved the above Bill of Exceptions and ordered that the 
same be made a part of the record in this cause, tlhis 1st day 
of May, 1935. 

JAMES A. CqBB, 

Judge. 

Approved : 

12% [Endorsed:] No. A10527. Republic investment 
Company, a Body Corporate, Plaintiff, vs. Tsidor 
Alper, Rose Alper, Defendants. Bill of Exceptions. 

13 [Stamp:] Filed Feb. 16, 1935, Municipal Court, 
District of Columbia. 


United States of America, n.s: 

The President of the United States, to the Honorable James 
A. Cobb, Judge of the Municipal Court of the District of 
Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in tli|e said Mu¬ 
nicipal Court, before you, between Republic investment 
Company, a body corporate, Plaintiff, and Isidorj Alper and 
Rosa Alper, Defendants, AID,527, a manifest |»rror hath 
happened, to the great damage of the said defendant, Isidor 
Alper, as by his complaint appears. We being filling that 
error, if any hath been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid in this be¬ 
half, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concern¬ 


ing the same to the United States Court of Appeals for the 
District of Columbia, together with this writ, sp that you 
have the same in the said Court of Appeals, at Washington, 
within £0 days from the settling of the bill of exceptions, or 
within such additional time after the expiration of the 20 
days as the court below or a judge thereof for sufficient- 
cause shall allow; that the record and proceeding^ aforesaid 
being inspected, the said Court of Appeals may cause fur¬ 
ther to be done therein to correct that error, wh^t of right 
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and according to the laws 
should be done. 


and customs of the United States 


Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 16th day of February, in 
the year of our Lord one thousand nine hundred and thirty- 
five. 


[Seal United States Court of Appeals for the District 


of Columbia.] 


Allowed bv 


HENRY W. HODGES, 
Clerk of the United States Court of 
Appeals for the District of Columbia . 

WILLIAM HITZ, 
Associate Justice of the United 
States Court of Appeals for the 
District of Columbia . 


14 Supplemental Designation of Record to Take Place 
of Designation of Record Filed Mag 9, 1935. 

Filed May 16,1935. 

The Clerk will please include in the transcript of record 
on appeal the following: 


1. Declaration. 

2. Plaintiff’s Affidavit of Merit. 

3. Bill of Particulars, consisting of photostatic copy of 
note. 

4. Defendant, Isidor Alper’s, pleas. 

5. Defendant, Isidor Alper’s, Affidavit of Defense. 

6. Plaintiff’s Joinder in Issue 2. 


7. Minute entry of Finding for Plaintiff (M. 86, P. 229). 

8. Minute entry of Defendant’s Motion for Rehearing (M. 
86, P. 238). 

9. Minute entry Overruling Defendant’s Motion for Re¬ 
hearing (M. 86, P. 254). 

10. Minute entry Showing Submission of Bill of Excep¬ 
tions (M. 86, P. 336). 

11. Minute entry of Signing and Settling of Bill of Ex¬ 
ceptions (M. 91, P. 12). 

12. Assignment of Errors. 

13. Bill of Exceptions. 

14. This Designation. 

(Signed) " PHILIP WAGSHAL, 

i Attorney for Defendants . 
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ISIDOR ALPER VS. REPUBLIC INVESTMENT Cb. 

i 

i 
i 

i 

15 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 14, both inclusive, to be a true ^nd correct 
transcript of the record, according to direction jof counsel 
herein tiled, copy of which is made part of this [transcript, 
in Cause, At Law, No. A10527, wherein Republic Invest¬ 
ment Company, a body corporate, is plaintiff ^nd Isidor 
Alper and Rosa Alper are defendants, as the sai^ie that re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
• * « 

affix the seal of said Court, at the City of Washington, in 
said District, this 22nd day of May, 1935. 

[Seal Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

j Clerk. 

[Endorsed on cover:] In error to the Municipal Court. 
No. 6484. Isidor Alper, Plaintiff in Error, vs. Republic In¬ 
vestment Company, a body corporate. United States Court 
of Appeals for the District of Columbia. Filed May 22, 
1935. Henry W. Hodges, Clerk. 


(6835-C) 
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STATEMENT 

In this case the plaintiff declared against herein ap¬ 
pellant and his wife on the balance of their promissory 
note, in the sum of $844.35 (Rec. p. 1, 2). Said note 
was originally for $1500.00 and was secured py a Deed 
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of Trust on a certain parcel of property formerly 
owned by defendants. Appellant filed a joint plea with 
his said wife, alleging usury (Rec, p. 4) and a second 
plea alleging a discharge in bankruptcy from said 
debt. (Rec. p. 4). To said pleas plaintiff filed a formal 
joinder of issue (Rec. p. 5). 

At the trial had before Judge James A. Cobb, the 
plaintiff introduced said promissory note and rested 
(Rec. p. 7) copy of note (Rec. following p. 2). There¬ 
upon appellant gave testimony as follows: That he 
had practically all transactions concerning the loan 
and said note evidencing same with S. A. Himmelfarb, 
officer of plaintiff corporation, and affiant in its affida¬ 
vit of merit (Rec. p. 2-3). That he did not know or 
deal with Benjamin L. Tepper, the payee on said note, 
and attorney of record for plaintiff. That he received 
but $1175.00 for his said promissory note. That the 
property upon which he gave a Deed of Trust to plain¬ 
tiff as security was foreclosed upon a prior Deed of 
Trust. That he filed a voluntary petition in bankrupt¬ 
cy in the Supreme Court of the District of Columbia. 
That he included in his Schedule of debts, among other, 
said promissory note. That he was granted an order 
of discharge in ,said Bankruptcy cause. Witness was 
thereupon shown, and he identified his said petition in 
bankruptcy containing the schedule of appellant’s said 
debts, including the promissory note in question here¬ 
in. The entire Record of said bankruptcy cause num¬ 
bered 2642 in the Supreme Court of the District of Co¬ 
lumbia inclusive, of said order of discharge was sub¬ 
mitted and received in evidence (Rec. p. 9). 

Upon cross examination, appellant was asked if he 
had not, at the time of filing his said petition in bank¬ 
ruptcy, made certain promises to the said S. A. Him- 
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appellant 


i 

melfarb ’to pay the balance of said note notwithstand¬ 
ing said bankruptcy proceedings. Appellant was re¬ 
quired to answer over the objection and exception of 
defendant’s counsel, which said answer was ijn the neg¬ 
ative (Rec. p. 10). 

Continuing with said cross examination, 
was next asked if payments were not mad^ pending 
his being discharged in bankruptcy and subsequent 
thereto. The court, after overruling defendant’s ob¬ 
jection, and allowing an exception, required appellant 
to answer, which he did in the affirmative (Rkc. p. 10). 

The court took the case under advisement], pending 
the filing of memorandum of authorities, ajnd it did 
thereafter find for plaintiff against both defendants in 
the sum of $519.35, deducting the sum of $325.00 as 
being usurious. The finding for plaintiff was against 
appellant, notwithstanding his plea and proof of dis¬ 
charge in bankruptcy on the ground that payments 
made on the note, pending and subsequent jto appel¬ 
lant’s said discharge in bankruptcy, constituted a new 
promise and estoppel. 

ASSIGNMENT OF ERRORS 


First, the court erred in permitting any (evidence 
tending to avoid a discharge in bankruptcy iji the ab¬ 
sence in the record of any pleading by plaintijf setting 
forth such grounds of avoidance. j 

Second, the court erred in ruling that the njaking of 
partial payments on an obligation, pending ai|d subse¬ 
quent to a discharge in bankruptcy, constitutes a new 
promise and an estoppel. 
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ARGUMENT 

“In the commonly accepted sense, the object of 
pleading is; to notify the opposite party of the 
facts which the pleader expects to prove, and so it 
is that the allegation of such facts must be made 
with that certainty which will enable the adverse 
party to prepare his evidence to meet the alleged 
facts.” 

The foregoing rule of the law of pleading, contained 
in 21 R. C. L. 436, is too well established and whole¬ 
some to necessitate any argument in support thereof. 
A discharge in bankruptcy may be avoided for various 
reasons, cognizable by law. Section 17, Bankruptcy 
Act. It therefore is but reasonable that where avoid¬ 
ance of such plea is sought, the defendant, should be 
apprised of the particular ground upon which plaintiff 
rc*lies. 

In the case at bar, the plaintiff filed a formal joinder 
of issue (Rec. pi 5). Which in effect denied the truth 
of appellants discharge in bankruptcy, wherefore it 
was encumbered upon defendant to submit proof 
thereof and after having done so, (Rec. p. 9), the plain¬ 
tiff was precluded from presenting any evidence tend¬ 
ing to avoid saididischarge upon any ground whatever. 

Remington Bankruptcy , Section 3512: 

“The new promise need not be pleaded nor 
proved in the first instance. To do so would be to 
anticipate a defense. The bar of the discharge is 
merely a matter of defense to be pleaded. If plead¬ 
ed, then the new promise is in turn to be pleaded 

bv wav of avoidance.” 

* * 


U. S. vs. Buford, 3 Pet. 12 
Brown vs. Broach . 52 Miss. 536 j 

Hood vs. Spencer, Fed, Cas. 6,665 
Kellogg vs Kimball, 135 Mass. 125 
Lampson vs. Eastman, 22 X. H. 40 

Wheatman vs. Andrews, 85 X. J. L. 107 i 

■ 

The cases appear to be unanimous in hokjing that 
partial payments made prior or subsequent f:o a dis¬ 
charge in bankruptcy does not constitute a new prom¬ 
ise, though were such evidence admissable, which is not 
conceded supra. 

In the case of Allen vs. Ferguson , 18 Wall jl—21 L. 
Ed. 854, the Court said: j 

I 

“Xothing is sufficient to revive a discharge debt 
unless . . . there is an expression by the debtor of 
a clear intention to bind himself to the payment of 
the debt. Thus partial payments do not operate 
as a new promise to pay the residue of the debt. 
The payment of interest will not revive the liabili¬ 
ty to pay the principal nor is the expression of an 
intention to pav the debt sufficient.” (Italics ours) 

An interesting distinction as to the facts sufficient to 
revive the debt upon its being discharged in bsjnkrupt- 
cv and a debt being barred by the statute oit limita¬ 
tions is contained in the case of Mathewson vs. Need¬ 
ham. 105 Pac. 436, wherein the Court said: 

“The statute of Limitations, being a statute of 
repose, does not discharge the debt, but oijly bars 
the remedy, and an implied promise to pay| revives 
the debt so far as tin* statute is concerned as ef- 


fectually as an express promise, but the decree of 
a bankruptcy court discharging it, extinguishes 
the debt and in order to support a legal obligation 
to pay the old indebtedness, there must be an ex¬ 
press promise. ” 

“The new promise to pay the debt which has 
been discharged in bankruptcy must be a clear, 
distinct, and unequivocal promise to pay the spe¬ 
cific debt! without qualification or. condition, and 
cannot be implied from the fact of part payment 
or from other circumstances.’’ (Italics ours). 

Respectfully submitted, 

Philip Wagshal, 
Attorney for Appellant . 
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IN THE 

fHntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


Original No. 6484. 

_ 

I SI DOR AlPER, 

Petitioner, 

v. 

Republic Investment Company, a body corporate, 

Respondent. 


BRIEF ON BEHALF OF APPELLEE. 


For a proper understanding of the proceedings had 
in the lower Court, it should be stated at the outset 
that judgment below was rendered on a Motion made 
for a directed verdict at the conclusion of the Appel¬ 
lant’s case. No evidence whatever was introduced for 
the Appellee since the Appellant admitted thd execu¬ 
tion of the promissory note and that the Appellee was 
the holder thereof (R. 7 and 8). The Appellant was 
the only witness. 

The finding of the Court was for the balance: shown 
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to be due on the promissory note less the amount of 
Three Hundred and Twenty Five Dollars ($325.00), 
claimed as usury in Appellant’s first Plea (R. 4). 

Tliis debt was not listed in Appellant’s schedules 
filed in his bankruptcy proceedings as a debt owing to 
the Appellee. It was listed as being due to Harry 
Himelfarb (R. ! 9), although the Appellant admitted on 
cross-examination (R. 10) that he received letters 
from the Appelllee concerning arrears in payments 
and knew, therefore, the name of the holder of his 
obligation. The Appellee, accordingly, received no 
notice of the Appellant ’s bankruptcy and filed no claim 
against the bankrupt's estate. The Appellant denied, 
although the Appellee, was prepared to prove, that he 
told S. A. Himelfarb, an officer of the Appellee, that 
the bankruptcy would not affect the debt owing from 
him (R. 10). Thus, there was double assurance that 
the Appellee was not to be affected by the bankruptcy. 

Corpus Juris, Volume 7, at page 403 states: 

“A discharge does not release the bankrupt 
from debts which have not been dulv scheduled in 
time for proof and allowance, with the name of the 
creditor if known to the bankrupt, unless the credi¬ 
tor had notice or actual knowledge of the proceed¬ 
ings in bankruptcy.” 

The Appellant assigns as error the admission of evi¬ 
dence concerning the monthly payments on account 
made pending and subsequent to his discharge in bank¬ 
ruptcy. The note, in usual form in use for mortgage 
loans payable in installments was already in evidence 
(R. 7). Indeed, a copy of the note such as is embodied 
in the Record (R. 2) was annexed to and made part of 
the Appellee’s pleadings in the Court below. How 


then could the lower Court shut its eyes to tlmse pay¬ 
ments ? 

Section 269 of the Judicial Code entitled “New trial; 
harmless error,” reads as follows: 

“All United States courts * * * shall give judg¬ 
ment after an examination of the entire record be¬ 
fore the Court, without regard to technical errors, 
defects or exceptions which do not affect the sub¬ 
stantial rights of the parties. (R. S. par. 726; 
Mar. 3, 1911, c. 231, par. 269, 36 Stat. 1163; Feb. 
26, 1919, c. 48, 40 Stat. 1181.)” 

This section is contained and quoted under Title 28, 
Article 391, of the U. S. Code Annotated unjder the 
subject heading “Judicial Code and Judiciary;” and 

under annotation 119 theerof entitled “Admission of 

1 

Evidence” the following dictum is made: 

“Error in the admission of evidence is not 
ground for reversal if not prejudicial to the rights 
of the complaining party.” 

with numerous State and Federal citations in support 
thereof, including Klein v. Hofflieimer, 132 U. S. 367. 

Certainly it cannot be said that the Appellant was 
prejudiced in any manner by the receiving of Uie evi¬ 
dence respecting the payments made by him. The Aj)- 
pellant was not taken by surprise. He had knowledge 
of the payments for he himself made them. 

In Carson v. Jackson , reported in 52 App. 1). C. at 
page 51, Article 269 of the Judicial Code, supra, is 
cited. This Court, therefore, has laid down the prin¬ 
ciple that technical errors, defects or objection^ which 
do not affect the substantial rights of the parties 
should and ought to be disregarded. This doctrine 
was reaffirmed in the recent case of Campbell, Ad- 
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ministratrix; v. District of Columbia, 63 'Washington 
Law Reporter, 599, decided by this Court May 20, 1935. 

In any event, in the case of Pannell v. Bain, et al., 
reported in 56 App. D. C. at page 240, this Court 
stated, “We are not disposed to apply as technical 
rules to pleadings in the Municipal Court as may be 
required in Courts of general jurisdiction. ” 

Now as to Appellant’s other assignment of error. 
It is to be remembered that the promissory note in 
question was secured by a second deed of trust. The 
Appellant wished to maintain payments in order to 
forestall foreclosure. It was only after the foreclosure 
under the prior mortgage (R. 10) that he stopped mak¬ 
ing payments. 

How else is the Appellant’s conduct to be ex¬ 
plained? The note discloses that he made (18) 
monthly payments after March 19, 1932, the date of 
the filing of his petition in bankruptcy. He made (9) 
monthly payments after the date of his discharge, De¬ 
cember 7, 1932. (The Record (R. 9) has these dates 
transposed.) 

Was not the Court below right in holding that the 
Appellant is estopped to deny this record and in ef¬ 
fect disbelieving that the Appellant did not say to an 
officer of Appellee that his going through bankruptcy 
would not affect the obligation due from him? 

Remington on Bankruptcy in Article 3499 states: 

“The bar of a discharge may be waived and the 
original debt revived.” 

Corpus Juris, Volume 7, at page 412 states: 

“New Promise to Pay Discharged Debt. While 
a discharge extinguishes the debt as a legal lia¬ 
bility, the moral obligation of the debtor to pay is 
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not extinguished, but constitutes a sufficient con¬ 
sideration for a new promise by the debtor io pay 
the debt, which may be enforced against him.” 

It should be remembered that failure of payments 
subjected the Appellant’s equity in the property to 
foreclosure at the hands of the Appellee. Thq note 
represented money borrowed with which to iniprove 
the property (R. 8). It. is, therefore, respectfully sub¬ 
mitted that the moral, legal and equitable inducement 
for a promise to continue payments was indeedl very 
strong and that the Appellant is estopped to deny his 
own conduct. 

On the question of Estoppel, 21 Corpus Juris at 
page 1206 states: 

“ Where one having the right to accept or reject 
a transaction takes and retains benefits there¬ 
under, he ratifies the transaction, is bound by it, 
and cannot avoid its obligation or effect by faking 
a position inconsistent therewith. And the estop¬ 
pel thus created is operative against his personal 
representatives.” Citing Richards v. Bippus, 18 
Ann. D. C. page 293. 


The situation here is analagous to a waiver of the 
Statute of Limitations. In the case of Bean v. Wheat- 
ley, 13 App. D. C. 473, this Court in the opinion at 
page 481, held as follows: 

“But no set form of words is required tjo con¬ 
stitute an acknowledgment of the debt. Stick, ac¬ 
knowledgment way be inferred even from facts or 
acts, without words of express acknowledgment, 
as from part payment of the claim, or other clear 
and definite recognition of the present existence of 
the debt in suit. 2 Greenl. Ev., Sec. 441. i^nd in 
all cases, it is for the court to determine whqt kind 
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of promise or acknowledgment is sufficient to re¬ 
move the bar of the act of limitations, though the 
evidence offered to establish such promise or ac¬ 
knowledgment of the debt is required to be sub¬ 
mitted: to the jury, as in other cases of fact, under 
the direction of the court.’* (Italics ours.) 

It is, therefore, respectfully submitted that the 
Court below did not commit error in finding that the 
Appellant is estopped to deny his acts and that the 
judgment should be affirmed. 

Respectfully submitted, 

Bexj. L. Tepper, 

Attorney for Appellee. 




